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SUMMARY OF RECOMMENDATIONS

1. To approve the non-material change application to the Bexhill-Hastings Link Road scheme, as indicated in paragraph 9.1 of this report
CONSIDERATION BY HEAD OF PLANNING
1.
Introduction
1.1
The Planning Act 2008 inserted a new section 96A into the Town and Country Planning Act 1990.  Section 96A allows non-material changes to be made to an existing planning permission.  An application under s.96A is not an application for planning permission and therefore statutory consultations and publicity do not apply and any consultation is at the discretion of the Local Planning Authority.

1.2
In determining non-material change applications, the Local Planning Authority must have regard to the effect of the change, singularly and cumulatively, and any representations received.  The Local Planning Authority must satisfy itself that the change sought is non-material before granting any S96A applications. In deciding whether a change is material the Local Planning Authority must have regard to the effect of the change, together with any previous changes made under s.96A applications, on the planning permission as originally granted.  This needs to be considered in each case and cumulatively in multiple application cases.
2.
The Site and Surroundings
2.1
The Bexhill - Hastings Link Road (the Link Road) is currently under construction. The most westward section is urban in character with the remainder of the scheme emerging into countryside between Bexhill and Hastings. The road will partly run along the route of the former Bexhill – Crowhurst railway line in the built up area of Bexhill, then pass around the northern side of the Combe Haven Site of Special Scientific Interest (SSSI) in the countryside. From there it will pass the southern edge of the Marline Valley Woods SSSI crossing the Hastings to London railway line to join Queensway just north of its junction with Crowhurst Road.
3.
The Proposal
3.1
The proposal affects the western end of the scheme between the Belle Hill junction with the A259 and Ninfield Road Bridge, a distance of approximately 1 kilometre. 
3.2
Ninfield Road Bridge has to be reconstructed as part of the Link Road Scheme and it is proposed that part of the Link Road itself be used as a temporary diversion route to enable traffic to bypass the bridge during its reconstruction.  The bypass route involves Elva Way, a section of the new Link Road and London Road.  A detailed plan is included in the Additional Information Pack.  The temporary diversion is proposed to start in mid – May and to be in place for approximately 9 months.  

3.3
Eight conditions attached to the original planning permission (conditions 7, 8, 9, 13, 15, 20, 21 and 26) stipulate that the Link Road cannot be brought into use until certain works have taken place. This application for non-material amendments is to alter the wording of these conditions to allow for use of the Link Road as a temporary diversion without the entire length having been constructed or all specified works in each condition having been implemented. It is not intended to vary the scope of the works or schemes, merely to vary the timing of their implementation or the public use of the Link Road itself.

3.4
The eight conditions are as follows;

7.
Development shall not commence until details of a scheme for the free

passage and/or protection of animals by means of highway underpasses, bridges and any other means has been submitted to and approved in writing by the Head of Planning and the link road shall not be brought into public use until the approved scheme has been fully implemented unless otherwise agreed in writing by the Head of Planning.

Reason: To maintain appropriate access for animals in accordance with Policies CC1, CC2, NRM4, NRM5, NRM7, C4 and BE6 of the South East Plan 2009.

8.
The Link road shall not be brought into use until the Greenway and associated connections to the adjoining Rights of Way and permissive footways have been completed in full accordance with the approved details unless otherwise agreed in writing by the Head of Planning.

Reason: To ensure the provision of improved walking, cycling and horse riding facilities linked to the existing network of Rights of Way and permissive footpaths in accordance with Policy T2 of the South East Plan 2009.
9.
No development shall take place within each phase of the development until a means of vehicular construction access has been formed from a public highway in accordance with a scheme which has first been submitted to and approved in writing by the Head of Planning. The scheme shall include the location of all temporary site construction compounds and fences for all parts of the link road and access points to the public highway. The compounds and any temporary associated works shall be removed and the land restored to its previous condition within 6 months of the link road opening for public use unless otherwise agreed in writing by the Head of Planning.

Reason: In the interests of highway safety and to comply with Policy T1 of the South East Plan 2009.

13.
No development shall commence, except mitigation and compensation works and archaeological evaluation before detailed plans, indicating the positions, design, materials and type of boundary walls and fences and other means of enclosure to be erected within the site, have been submitted to and approved in writing by the Head of Planning. The walls, fences and means of enclosure shall be constructed in accordance with the approved plans before the link road is brought into use and shall thereafter be retained unless otherwise agreed in writing by the Head of Planning.

Reason: To ensure the appropriate appearance of the development in the area in accordance with Policies CC1, CC2, NRM4, NRM5, NRM7, C4, BE1 and BE6 of the South East Plan 2009.

15.
All hard and soft landscape works shall be carried out in accordance with the approved details and a constructed survey plan with contours at no more than 0.5metre vertical intervals to show the finished landform shall be submitted to the Head of Planning within three months of all land grading works having been completed with topsoil finishes. The works shall be carried out prior to the occupation of any part of the development or in accordance with the programme agreed with the Head of Planning.

Reason: To integrate the development effectively into the surrounding environment and to comply with Policies CC1, CC2, NRM4, NRM5, NRM7, C4, BE1 and BE6 of the South East Plan 2009.

20.
Development shall not commence until details of the temporary measures to maintain designated and permissive Rights of Way that are affected by the construction work have been submitted to and approved in writing by the Head of Planning. All permanent crossing arrangements for Rights of Way shall be implemented before the road is open to the public unless otherwise agreed in writing by the Head of Planning.

Reason: To secure an appropriate access in the interests of the amenity of the locality and to comply with Policy T2 of the South East Plan 2009.

21.
No works shall commence on site, except mitigation, compensation works and archaeological evaluation, until full details of the noise attenuation arrangements to reduce traffic noise from the Link Road, have been submitted to and approved in writing by the Head of Planning. The scheme confirms the road surface type to be used and shall show the design and height of all proposed noise barriers and the level of attenuation to be achieved. The full scheme shall be implemented before the road is open to the public in full accordance with the details approved unless otherwise agreed in writing by the Head of Planning.

Reason: In the interests of residential and rural amenity of the area and to comply with Policy GD1 of the Rother District Local Plan (2006) and Policy NRM10 of the South East Plan 2009.

26. 
Development shall not commence, except mitigation, compensation works an archaeological evaluation, until a detailed surface water drainage scheme for the site, based as far as practicable on sustainable drainage principles and an assessment of the hydrological and hydro geological context of the development, has been submitted to and approved in writing by the Head of Planning. The scheme shall substantially be in accordance with the submitted drawings figures 2a; 2b; 2d; 2C dated September 2008 and be implemented in accordance with the approved details prior to the completion of the development.

Reason: To prevent the increased risk of flooding, to improve and protect water quality, improve habitat and amenity, and ensure future maintenance of the system in accordance with Policies NRM2, NRM4 and NRM5 of the South East Plan 2009 and Policy DG27 of the Hastings Local Plan 2004.
4.
Main Site History

4.1
2009 – Planning permission granted – RR/2474/CC(EIA). Construction of a new road, including environmental treatment with earthworks, planting, flood and noise attenuation, wildlife compensation and facilities for non-motorised users (known as the Bexhill – Hastings Link Road).
4.2
2013 – Permission granted for five non-material amendments applications – RR/2474/CC/NM1 – 4 and 7 

4.3
2013 – Two applications for non-material amendments not yet determined – RR/2474/CC/NM5 and 6

5.
Consultations and Representations 
5.1
Hastings Borough Council; No representations have been received.
5.2
Rother District Council; No representations have been received.
5.3
Highway Authority; The section of the Link Road affected by this application  runs between the Belle Hill junction and Elva Way and will offer an alternative route to local road users while London Road is closed to accommodate the Ninfield Road  overbridge works. In transport terms it is considered a positive alternative for both local road users and residents which should prevent the necessary rat-running along less suitable roads if this temporary diversion was not in place.
5.4
Local Representations; None received.
6.
The Development Plan and other policies of relevance to this decision are:
6.1
Rother District Local Plan 2006: Policies DS1 (Development Principles) and GD1 (General Development Considerations)
In July 2012, Rother District Council determined that these two and virtually all other 2006 Local Plan policies were compliant with the National Planning Policy Framework and would therefore continue to be used in deciding planning applications.

The Public Examination of the Core Strategy of the new Local Plan (2011-2028) closed in January this year and the Inspector’s Report is awaited. Policy OSS2 in the Core Strategy expresses strong support for the early construction of the Link Road as an integral, and critical, component of the development strategy for Bexhill and for the economic regeneration of the wider area  
6.2
Hastings Local Plan 2004: Policy DG1 (Development Form)

Hastings Borough Council has not formally determined whether its Saved Policies in the Hastings Local Plan are in general conformity with the NPPF however Saved Policy DG1 is considered by the County Planning Authority to be in general conformity with the overarching principles of the NPPF.

The Council adopted its Planning Strategy in February 2014. One of the strategic objectives is to secure construction of the Link Road which is seen as a main priority and central to the regeneration strategy of the area.

6.3
National Planning Policy Framework 2012: The Framework (NPPF) does not change the status of the Development Plan as the starting point for decision making but it does constitute guidance as a material consideration in determining planning applications. At the heart of the NPPF is a presumption in favour of sustainable development. Due weight should be given to relevant policies in existing plans according to their degree of consistency with the NPPF.

7.
Considerations

7.1
Applications of this type are not planning applications. Guidance to Local Authorities in ‘Greater flexibility for planning permissions’ (DCLG, October 2010)   advises that there is no statutory definition of ‘non-material’ because it is dependent on the context of the overall scheme. The Local Planning Authority must be satisfied that the amendment sought is non-material in its effect in order to grant the application and the procedure allows for new conditions to be imposed to the original planning permission or for existing conditions to be removed or, as in this case, to be altered. As this is not the first amendment proposed, the Local Planning Authority must have regard to the cumulative change of all approved amendments as well as to any representations received. The guidance does not anticipate amendments which are non-material in their effects would need to be addressed under the EIA regulations.   

7.2
Any decision made relates only to the amendments sought and if approved the decision does not constitute a reissue of the original planning permission, which still stands. The two decisions together with any other non-material amendments which have been approved should be read together. 
7.3
The non-material amendments for each condition are considered below:
7.3.1
Details of a scheme for animal protection and provision of crossings required by condition 7 were approved on 26 March 2013.  The majority of the scheme is in that part of the Link Road in the countryside with one crossing affected by the proposed temporary use.  The applicant has confirmed the approved details of the affected crossing will be in place prior to the commencement of the temporary use of part of the Link Road.  It is therefore considered the amendment is non-material in its effect.    
7.3.2
The majority of details of Greenways and connections to public Rights of Way required by condition 8 are located in the countryside and would not therefore be affected by temporary use of the Link Road within the urban area. Those Rights of Way that would be affected; the Chapel Path Underpass and the footpath between it and Bancroft Road on the west side of the Link Road will be available for use by the public as part of the temporary proposal. It is therefore considered that altering the wording of this condition would be non-material in its effect. 
7.3.3
Details of construction compounds and temporary means of access to the highway for construction traffic required by condition 9 were originally approved on 25 March 2013. None of the approved details affect the temporary use of the Link Road, however there may be other localised impacts arising as a result of temporary use of the Link Road which need approval before it commences. Provided the altered wording reflects this possibility the effects can be considered non-material.        
 


7.3.4
Details of boundary walls and fences required by condition 13 were approved on 26 March 2013. The applicant has indicated that the approved details will be in place as far as is practical insofar as they relate to the part of the Link Road proposed for temporary use. It will not be practical to erect fencing where traffic will leave and join the Link Road at Elva Way. The other area where it may not be possible to erect the approved fencing is to the rear of 309 – 301 London Road where, according to the applicant, there are unresolved boundary issues. However there is existing fencing in place which serves the purpose of preventing access to the Link Road and, if this is not satisfactory the applicant proposes an alternative on land which is not the subject of unresolved boundary issues. The majority of approved details will be provided in advance of the temporary use of the Link Road. Where not possible at the rear of numbers 309 – 311 London Road existing provision will remain or an alternative will be provided. Where not possible or needed, at Elva Way this is unavoidable and existing provision will be unaffected. It is therefore considered that altering the wording of the condition can be non-material provided adequate provision is made at the rear of 309 – 311 London Road.   

7.3.5
Landscaping details required by condition 14 were approved on 20 March 2013 and condition 15 sets out the requirements for their provision linking it to occupation of any part of the Road. The applicant points out that the majority of planting is in the countryside but states that none of the approved details in the urban section will be in place before temporary use of the Road begins. Whilst it may be desirable to plant sooner there is no suggestion by the applicant that the approved details will not be carried out in full and, as has always been the case, before the Link Road is fully completed and opened for public use. In reality there is probably little change to the timing as planting is always likely to be carried out towards the end of a project.  There is therefore no reason to consider that altering the wording for condition 15 will be other than non-material in its effect.

7.3.6
Details of condition 20 to retain Rights of Way during and after construction were approved on 21 March 2013. Temporary measures are in place and the applicant states that these will be retained other than where these are affected by the temporary use. In these cases, at Chapel Path underpass and the connection to Bancroft Road the approved permanent replacements will be in place before temporary use of the Link Road. The Woodsgate Park bridge which crosses the Link Road will also be re-opened. Consequently all Rights of Way will be retained during construction and therefore the effects of the proposed amendments will be non-material.    
7.3.7
Details of noise attenuation required by condition 21 were approved on 21 March 2013 and will, with exceptions, be implemented insofar as they are relevant to the extent of the temporary use proposed. The exceptions are as discussed in paragraph 6.3.4, to the rear of 309 – 311 London Road and where the road merges with Elva Way as well as an area at the southern end at Belle Hill on the west side of the road between it and the Leisure Centre car park. The stated reason for condition 21 is to protect residential and rural amenities, therefore, provided such protection is adequate as a result of any amendments, it is considered the proposed change will be non-material in effect.

7.3.8
Details of surface water drainage required by condition 26 were approved on 4 April 2013 with the exception of those in the vicinity of Belle Hill which were approved on 10 July 2013 as part of a separate application for non-material amendments, RR/2474/CC(EIA)/NM1. The applicant has confirmed the approved details will be implemented between Belle Hill and Elva Way before the temporary use commences. As the purpose of the condition and subsequent non-material amendment are to ensure proper surface water drainage for the Link Road it is considered non-material in effect to alter the wording of the condition to allow implementation of the details in order to deal with any surface water from the Link Road.

7.4
The representations received have been taken into account.  It is considered that there is no unacceptable cumulative impact arising from the non-material amendments.
8.
Conclusion and reasons for approval

8.1
The application has been considered in accordance with Section 96A of the Town and Country Planning Act 1990 and Government guidance on applications for non-material amendments in ‘Greater Flexibility for Planning Permissions’ (DCLG, October 2010), together with other non-material amendments.

8.2
The amendments are mainly related to the timing of certain measures required by conditions rather than to the actual implementation of those measures and as such the amendments can be considered non-material in their effect whether taken individually or cumulatively.    
9.
Recommendation     

9.1
To grant the application for non-material amendment and alter the wording of conditions attached to RR/2474/CC(EIA) as follows:-
7.
Development shall not be brought into full permanent use by the public until the approved scheme for the free passage and/or protection of animals by means of highway underpasses, bridges and any other means has been provided and shall thereafter be retained unless otherwise agreed in writing by the Head of Planning. If, during construction, the temporary use of part of the Link Road is required this shall only be undertaken with protection measures appropriate to the temporary use in place and following the prior written approval of the Head of Planning.

Reason: To maintain appropriate access for animals. 

8.
The Link Road shall not be brought into full permanent use by the public until the Greenway and associated connections to the adjoining Rights of Way and permissive footways have been completed in full accordance with details first approved by the Head of Planning. If, during construction, the temporary use of part of the Link Road is required this shall only be undertaken following the prior written approval of the Head of Planning.

Reason: To ensure the provision of improved walking, cycling and horse riding facilities linked to the existing network of Rights of Way and permissive footpaths. 
9.
Development including each phase of construction shall be carried out in accordance with the approved details showing vehicular construction access from a public highway. The details include the location of all temporary site construction compounds and fences for all parts of the Link Road and access points to the public highway. The compounds and any temporary associated works shall be removed and the land restored to its previous condition within 6 months of the Link Road opening for public use unless otherwise agreed in writing by the Head of Planning. If, during construction, temporary use of part of the Link Road is required, this shall only be undertaken following the prior written approval of the Head of Planning.

Reason: In the interests of highway safety 

13.
Development shall not be brought into full permanent use by the public until all approved details of boundary walls, fences and other means of enclosure to be erected within the site have been provided and shall thereafter be retained unless otherwise agreed in writing by the Head of Planning. If during construction, the temporary use of part of the Link Road is required this shall only be undertaken with means of enclosure appropriate to the temporary use and following the prior written approval of the Head of Planning. 

Reason: To ensure the appropriate appearance of the development in the area. 

15.
The development shall not be brought into full permanent use by the public until all hard and soft landscape works have been carried out in accordance with the approved details. A constructed survey plan with contours at no more than

0.5 metre vertical intervals to show the finished landform shall be submitted to the Head of Planning within three months of all land grading works having been completed with topsoil finishes. If during construction, the temporary use of part of the Link Road is required this shall only be undertaken following the prior written approval of the Head of Planning.

Reason: To integrate the development effectively into the surrounding environment.

20.
Development shall be carried out in accordance with approved details of the temporary measures to retain at all times designated and permissive Rights of Way affected by the construction work. All approved arrangements shall be implemented prior to permanent, full use of the Link Road by the public and retained thereafter. If, during construction, the temporary use of part of the Link Road is required, this shall only be undertaken with appropriate temporary measures in place and following the prior written approval of the Head of Planning

Reason: To retain appropriate access in the interests of the amenity of the Locality. 
21.
Development shall not be brought into full permanent use by the public until all approved noise attenuation arrangements to reduce traffic noise from the Link Road have been provided unless otherwise agreed in writing by the Head of Planning. If, during construction, the temporary use of part of the Link Road is required, this shall only be undertaken with appropriate noise attenuation measures and following the prior written approval of the Head of Planning.

Reason: In the interests of residential and rural amenity of the area.

26.
Development shall not be brought into full permanent use by the public until the approved detailed surface water drainage scheme for the site has been fully implemented unless otherwise agreed in writing by the Head of Planning. If during construction, the temporary use of part of the Link Road is required, this shall only be undertaken with appropriate surface water drainage having first been provided and following the prior written approval of the Head of Planning.

Reason: To prevent the increased risk of flooding, to improve and protect water quality, improve habitat and amenity, and ensure future maintenance of the system. 
Tony Cook

Head of Planning, Communities, Economy and Transport Department

14 April 2014
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